5.  Inspector Hatter was of the opinion that the highwall in
general, which was about 200 feet high, and which had four or five
benches above the lowest one here involved, had been well con-
structed and did not have hazardous materials on them. But he still
felt that the lowest one, shown in Exhibits A, B, and C, was a
hazardous condition, at the time he observed it.

6.  The inspector was of the opinion that the additional loose
material that he was concerned about could have been removed by use
of a cherry picker or by using a crane of some sort to drag a piece
of dozer track along the top of the bench.  Apparently, the Company
did not agree that that was a safe way to deal with the situation
and, therefore, the inspector and the Company compromised on abate-
ment, whereby a berm was constructed at the base of the highwall,
at a distance of about 20 feet from the highwall, and for the en-
tire length of the bench, so that equipment could not get any closer
to the bench than about 15 or 20 feet.

7.  The Company abated the condition very rapidly, succeeding
in putting the berm entirely across the base of the bench by the
end of the shift on which the citation was written.

8.  Four witnesses appeared in tbis proceeding on behalf of
respondent.  The first one was James David Lewis, who was the lead
foreman during the production phase. He agreed that there were some
rocks along the feathered edge, but he did not get up on top of the
bench to check whether there were 'any fissures or cracks in the top
of the bench.  He also agreed that the materials at the top of the
bench were composed of sandstone and slate, and that slate deteri-
orates more rapidly than sandstone.  But it was his opinion that
the materials at the top of the bench did not constitute a hazard-
ous area.  He emphasized that the end loaders, which worked at the
bottom of the pit, in loading coal and cleaning off the coal, were
equipped with heavy tops which were adequate for not only roll-over
protection, but also to protect the operator from any falling
materials.

9.  The next witness who testified on behalf of the Company
was Ralph Hodson, who was also a lead supervisor. He had made an
inspection of the bench before work was begun on October 7. It was
his opinion that no hazardous conditions existed along the top of
the highwall.  He was familiar with the fact that there was loose
material on the feathered edge, but he believed that the top of the
bench, had been constructed in a safe way, by having a bulldozer
scrape it first, and following up with a shovel. He had been a
shovel operator prior to becoming a lead supervisor, and he believed
that the few rocks and loose materials that were left were not
hazardous.  He, believed that proper techniques had been used to con-
struct the bench.  He emphasized that the bench, at its top, was not
wide enough, after the shovel operation, to permit a dozer to go
back and clean it again*  In. other words, it would have been unsafe
to have done so.
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